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ended to provide advice on any specific legal matter or factual situation, and should not be construed as
a a . Each case must be evaluated on its own facts. This information is not intended to create, and receipt of it does not constitute, an
attorney—cllent relatlonshlp Readers should not act on this information without receiving professional legal counsel.



Current Climate

Recent rise of sexual harassment claims
against employers, educational institutions,
and celebrities

Translates into significant litigation risk:

1996: female employees sued Smith Barney
- Settled for $150M

2001: former sales associate sued UBS
Financial Services

- Jury award of $10.6M

2012: physician’s assistant sued group of
doctors

- Jury awarded $168M




Current Climate

Classic Sexual Harassment at the water
cooler

Sexual assault in a bathroom/private office
Reporting discrimination following an

Incident
Retaliatory conduct

Institutional acceptance of hostile
environment

Pedophilia/Minor sexual misconduct




Coverage for Sexual Misconduct Claims

1. Employment Practices Liability
Insurance
Most likely source of coverage

Claims made by employees based on
employment-related misconduct of
superiors or co-workers

Exclusions are noteworthy




Coverage for Sexual Misconduct Claims

Insurance: Agreement

INSURING AGREEMENT

A The Company will pay on behalf of the Insured, Loss for any Employment Claim first made during the
Policy Period, or if exercised, during the Exterded Reporting Period or Run-Off Extended Reporting
Pearied, for a Wrongful Employmant Practice.

If ITEM & of the Declarations indicates thad Third Party Claim Coverage is appliceble, the Company will
I:la:lr o h&ha" I:Ir the |ﬂﬂ-ﬂlﬂd. Logs for any Thirgd Darshr Mlaie firel rmada diFam Brllew Barmad o
exercised, during the Exlended Reporling Perisd o v Wrongful Employment Practice means any actual or alleged:

Wrongful Act
Discrimination;

Retaliation;

Sexual Harassment,

Workplace Harassment,

Wrongful Termination;

breach of Employment Agresment;

yiglation of the Family Medical Leave Act;

employment-related misrepresentation;

employment-related defamation, including libel asion of privacy;

failure or refusal to create or enforce adequ y amployment policies and procedures,
eimploy of promote, nduding weongful faiture Uses or perguisites. or grant tenure;

wrongful discipline, wrongful dcrnmx ining, deprivation of career apporunity, denlal
f

or deprivation of seniorily, or evalual S
employment-related wrongfulinflictio ational distress,; or
raining, or retenfion committed or allegedly commitied by

WeFaboygforovided that the Claim alleging the negligent hiring, supervision
of alhers, ra rg eieiiglt 1= brought by or on behall of any Clalmant or Outside Claimant.




Coverage for Sexual Misconduct Claims
Employment Practices Liability Insurance: Definitions

which iz made a term o
edvancement;

Insured means the Insured Persons and the Insured Organlzation,

Insured Organization means the Mamed Ingured, any Subsidiary, and any such enfity as a debtar in
possession, as such term s used In Chapter 11 of the United Sietes of America Bankruptey Code, a8
amended, or the equivalent of 8 debior in possession under any applicable foreign law.

Insured Person means any natural parson who was, is of becomes an Employes, duly eected or
appointed member of the board of directors, officer, member of the koard of trustees, member af the
board of regents, member of the board of governors, natural persen pariner, LLC Manager or & functional
egulvalent thereof of the Insured Organization for Wrongful Acts committed in the discharge of his oF
her duties as such, or while serving in an Outside Position.




Coverage for Sexual Misconduct Claims

Employment Practices Liability Insurance: Exclusions

il EXCLUSIONS
A EXCLUSIONS APPLICABLE TO ALL LOSS




Coverage for Sexual Misconduct Claims

ment Practices Liability Insurance: Definitions

Wrongful Act means:

1. a Wrongful Employment Practice occurring in the course of or arising out of a Claimant's
employment, application for employment or performance of services with the Insured
Organization,

a Wrongful Employment Practice by an Insured Person in his or her Qutside Position
occurring in the course of or arising out of an Qutside Claimant’'s employment, application for
employment or performance of services with an Outside Entity; or

a Third Party Wrongful Act, if ITEM 5 of the Declarations indicates that Third Party Claim
Coverage has been purchased.

All Related Wrongful Acts are a single Wrongful Act for purposes of this Liability Coverage, and all
Related Wrongful Acts will be deemed to have occurred at the time the first of such Related Wrongful
Acts occurred whether prior to or during the Policy Period.




Coverage for Sexual Misconduct Claims

2. Commercial General Liabllity Insurance
Coverage for bodily injury
Almost every entity has CGL coverage
Number of “occurrences”
Exclusions




Coverage for Sexual Misconduct Claims
Commercial General Liability: Insuring Agreement

COVERAGE A, BODILY INJURY AND PROPERTY DAMAGE LIABILITY

1. Insurng Agresment

g, We will pay those sums that the insured becomes lsgally obligated to pay as damages
bacause of "bodily injury” or “property damage” to which this insurance applies. We will
have the right and duty to defend the insured against any "sult" seeking those damages.
Hawevar, we will have no duty to defend the insured againat any "suit” seeking damages
because of "bodily injury” or "property damage” to which this insurance doss not apply. Wa
may, at our discretion, inveatigate any "occurrence” and settle any claim or "suit® that may
rasult. But:

{11 The amount we will pay for damages is limited as described in SECTION I - LIMITS OF
INSURAMCE; and

[2) Qur right and duty to defend ends when we have used up the applicable fimit of
insurance In the payment of judgments or settlernents under Coverages A, B, or C.

Me other cbligstion or liability te pay sums or parform acte or services is covered unlass
explicitly provided for under SUPPLEMENTARY PAYMENTS COVERAGES A, B, AND C.

b. This insurance applies to "bodily injury™ and "property damaga” only if:

{1} The "bodily injury" or "property damage” is caused by an "occurrence” that takes place
in the "coverage termtory "

COVERAGE B. PERSONAL AND ADVERTISING INJURY LIABILITY
1. Insuring Agresmant

o, We will pay these sume that tha insured becomes lagally cbligated to pay as damages
hecsuse of "personal and advertising injury” to which this insurence applias. We will have
tha right and duty to defend the insured against any “sult" seeking those damages,
Howaever, we will have no duty to defend the insured against any "suit" seeking damages
for "personal and advertising injury® to which thiz insurance doss not apply. Wae may, at our
discration, Investigate any cffense and settle eny claim or "suit® that may result. But:

[11 The amount wa will pay for damages is limited as described in SECTION (Il - LIMITS OF
INSURAMNCE and




Coverage for Sexual Misconduct Claims
Commercial General Liability

Who is an Insured?
The named insured entity

Employees
Board of Trustees
What about students?




Coverage for Sexual Misconduct Claims
Commercial General Liability

“Occurrence”

16, "Oceurrence” means ah accicent, including continucus or repeated exposure to substantially the

same general harmful conditions,
In the event of continuing ar prograssively deteriorating damage over any langth of time, such
damage shall be deemed to be one "oceurrence”, and shall be deemad to cceur only whan such

damage first commences.




Coverage for Sexual Misconduct Claims
Commercial General Liability: Definition

“Occurrence”

“The definition of “occurrence” affords little assistance because “a
continuous or repeated exposure to conditions” and “substantially the
same general conditions” are malleable. An “occurrence” could be the
church's continuous negligent supervision of a priest, the negligent
supervision of a priest with respect to each child, the negligent
supervision of a priest with respect to each molestation, or each time
the Diocese became aware of a fact which should have led it to

Intervene, just to name a few possibilities."

Society of Roman Catholic Church of Diocese of Lafayette and Lake Charles v.
Interstate Fire & Casualty Co., 26 F.3d 1359 (5t Cir. 1994)




Coverage for Sexual Misconduct Claims
Commercial General Liability: Exclusions

Exclusions
This insurance doss not apply to:

8. Expected or Intended Injury with Exceptions for {1) Corporal Punishment and (2) Use of
Reasonable Force

"Bodily injury” or "property damage" expected or intended frem the standpoint of the
ineurad, Howaver, this exclusion dees nat apply to;

Employment Related Practices

Any claim or “suit" alleging or asserting in any respect loss, injury, or damage fincluding
conseguential  bedily  injuryl  in connection  with  “wrongful  termination®,  andior
"discrimination”, andfor "saxual harassmant”.

Tha following definiticns apply to this exclusion:

"Wrongful termination” means termination of an employment relatienship in a manner which
is against the law, wrengful, or in breach of an implied or written agreement to continue
employmant,

"Discrimination™ means termination of &n smployment relatienship or & demetion, or a failure
ar refusal o Hire or promote an individual because of race, celor, religion, age, sex,
disability, pregnancy, national origin, sexual orfentation or other protected category or
characteristic established pursuant to any applicable United States federal, state, or local
lawe, regulation aor ordinanoa,

"aaxval harasament’ means unwelcome sexual advances and/or requests for sexual favors
andfor other verbal or physical conduct of a sexual nature that [1} are made a condition of
amployment andlor (2} are used as a basis for employment decisions andfer (3] create a
work environmeant that interferes with parfarmance,




Coverage for Sexual Misconduct Claims:
CGL Endorsement: Big Picture

ENDORSEMENT 4 013

This endorsemeant, effective 12:01 AM 07/01/2012
Formas a part of policy ne.: 031428153

issued to: R '

By: LEXINGTON INSURANCE COMPANY

COVERAGE D - SEXUAL MISCONDUCT LIABILITY COVERAGE
|{DCCURRENCE - DEDUCTIBLE WERSION FOR HIGHER EDUCATION]

NOTICE: THE LIMITS OF INSURANCE AVAILAELE TO PAY JUDGMENTS OR SETTLEMENTS SHALL
BE REDUCED BY AMOUNTS INCURRED FOR DEFENSE EXPENSES.

This endersement medifios insurance provided by the palicy:

SCHEDULE

!—E‘;auarag-e_l) ) : Llnl'lﬁsl ot Insurance T Deductible

| Sexual Misconduct Coverage % 1,000,000  Each "Insured §5,000 | Each "Insured
| | - Event” Event"

61,000,000  Agoresate Sexual |
L - Misconduct Lamit

A, Tha following is adoded to SECTION 1 - 12) Ouwr rght and dury 1o defend

COVERAGES: ands when we have used up

the applicable Emit of insurance

ﬁg‘tﬂ"tYAGE D - SEXUAL MISCONDUCT LI- in the payment of judgrments

andfor settlements under Cowver-

1. Insurng Agreement ages A, B. or G andior judg

ments, setdements, andfor "da-

fanse expenses” under Cowver-
age D.

a.  Wa will pay those sums that tha in-
sured becomes legally obligated to
pay as damages bacause of an "ine
sured awent” to which this insur- With respect to Coverage D, no
ance applies. We will have the right other obligation or lisbility to pay
and duty to defend the imsured sums or perform ects or services is
against any claim or "suit" seeking covered unlass explicitly provided
those damages. Heowever, we will for under the definition of "defensa
have no duty to defend the insured BNpENGES "
against any claim or "suit" seeking
damages for an “insured event” 1o
which this insurance does not ap-
ply. We may, at our discretion, in-
vestigote any alleged "sexual mis- 110 Tha “insurad ovent” must take
conduct” and settle any claim ar placa in tha “covaraga
“suit” that may result. But: tarritary "

For this coverage to apply. &ll of
the following conditions must be
satisfied:

11) The s#mount we will pay for The “insured event” must com-
cdamagas  and “defense e mence to occur during tha poli-
panses” is limited as described cy period; and
i Sectien Il - Limits of Insur-
ance;

LX8397 105/08) B 2008, Al Rights Hesarued




Coverage for Sexual Misconduct Claims:
CGL Endorsement: Insuring Agreement

COVERAGE D - SEXUAL MISCONDUCT LI-
ABILITY

1. lnsuring Agreement

a. We will pay those sums that the in-
sured becomes legally obligated to
pay as damages because of an “in-
sured event" to which T.|'1i5 insur-
ance applies. We will have the right
and duty to defend thn insLred
against any claim or “suit™ seaking
those damages, Howaver, we will
have no duty to defend the insured
against any claim or “suit” seeking
damagas for an "insured event” to
which this insuranca doas not ap-
[-,I-,.r. We may, at our discration, in-

igate any alleged "sexual mis-
i and settle any claim or
"=|||t" that may result, But:




Coverage for Sexual Misconduct Claims:
CGL Endorsement: Definitions

4, "Sexual misconduct" means:

a. With respect to & person who is a
minor or who is legally incompe-
tent: sexusl meolestation, including
but not limited to, any gl in-
velvernent, sexual conduct or sex-
ual contact, whethar or not thare is
apparant consent of the "victim”,

3. "Insured event” means an act of "sex- . With respact to an individual with
ual misconduct” or acts of "sexual mis- whem an insurad has a "counseling
conduct” committed by one insured relationship™  sexual exploitation,
while performing duties relateg to the
conduct of your business.

including but not limited to, the de-
velopmant of, or the attempt to de-
velop, 2 sexual relationship whethar
or not there is apparent consent of
tha "victim”.

With respact to any other person:
saxual malastation including but not
limited to, any unwanted sexual in-
volvameant, sexual conduct or sax-
ual contast.




Coverage for Sexual Misconduct Claims:
CGL Endorsement: Exclusions

Expected Exclusion...

Ay individual insurad who intentionally
caused the harm alleged in the “insurad
avant".

Heoweaver, we will provide a civil defanse
e such individual insured until the limits
of insurance under this palicy have basn
exhausted by the payment of damages
and/or "defense expenses” or until such
time as that individual insured is judi-
cially determined to have intentionally
caused such alleged harm.

The following exclusion is added to the pal-
icy and is applicable to “bodily injury” and
“proparty damage” under COVERAGE A.
BODILY INJURY AND PROPERTY DAMAGE
LIABILITY; “parsonal amd  advertising  in-
jury” under COVERAGE B. PERSONAL AND
ADVERTISING  INJURY: and  incidental
meadical malpractice injury” under COVER-
AGE C. LIMITED INCIDENTAL MEDICAL
MALPRACTICE LIABILITY COVERAGE:

[his insurance does not apply to “bodily in-
jury®, "property damage”, "personal and
achvertising injury”, ar "incidental madical
malpractice injury” caused by, arising out
of, or resulting directly or indirectly, in
whole or in part froem sexual abuse or mo-
lestation, including but not limited to, the
following:

1. actual or threatenad sexual abuse or
maolastation of any person, committed
by or alleged against any person, in-
cluding, but not limited to, any insured,
any employae of such insured, a leased
or temporary workar working for such
insured, a patron of such insured, or
any other persoen;

actual or threatened sexual abuse or
molastation of any parson, committed
by or alleged against any indepandent
contractor  under contract  with  the

Less expected
exclusion...

Hamed Insured regardless of any duty
to defend and/or indemnify such inde-
pendent contractor contained in such
contract and notwithstanding whether
the Mamed Insured would be liakle in
the absence of such cantract; or

any act or failure to act to suppress or
pravent actual or threatenad sexual
abuse or molestation of any parson, by
any persan in Paragraph 1. or 2. above

and regardless of the theory of liability or
causa of action zlleged in the complaint or
claim against the insured, including, but not
limited to, wvicarious liability, negligent em-
ployvment, negligent investigation, negligant
instruction, negligent supervision, negligant
reporting to the proper authorities, or fail-
ure to so report, negligent retention, nagli-
gant hiring, negligent  placement, and/or
nagligent training.

All ether terms and conditions of the policy remain the sama,

... 50 What is covered?




Coverage for Sexual Misconduct Claims
Directors & Officers Liability

Indemnifies the corp for “wrongful acts” of the corp’s
Ds&Os (and sometimes employees)

Standard Bl exclusions apply, which may include

MA

Possible “willful” or “Intentional” conduct exclusions

Insured v. insured exclusion




Coverage for Sexual Misconduct Claims
Crisis Management or Reputation Risk

Reputation costs to a corp in these situations are
very costly

Crisis Management - When triggered, coverage for
hiring a public relations firm

Reputation Risk — coverage for business loss
sustained as a result of a negative publicity event

Policies vary widely; Sexual misconduct claims may
or may not be covered




Corporation

Employee sues Corporation and manager for
making sexually inappropriate comments and
then firing her when she complained to HR.

Under a CGL policy, is the claim covered?

Under an EPLI policy, is the claim covered?




Higher Education

Student A assaults Student B in on-campus
housing. Student A is a baseball player. Student
B reported the assault to the Student Affairs office.

Student B sues the University. Claims that the
University created an environment that
encouraged assault of women because she was
assaulted.

Is it covered? Does it make a difference Iif it was
the fifth such reported assault in the past year?




Conclusion

As with all coverage guestions,
resolution is very fact specific

Policies differ dramatically in who Is
covered, what Is covered, and to what
extent claims are covered

Carrie —
Wes —




