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Current Climate

• Recent rise of sexual harassment claims
against employers, educational institutions,
and celebrities

• Translates into significant litigation risk:
– 1996: female employees sued Smith Barney

• Settled for $150M

– 2001: former sales associate sued UBS
Financial Services
• Jury award of $10.6M

– 2012: physician’s assistant sued group of
doctors
• Jury awarded $168M



Current Climate

 Classic Sexual Harassment at the water
cooler

 Sexual assault in a bathroom/private office

 Reporting discrimination following an
incident

 Retaliatory conduct

 Institutional acceptance of hostile
environment

 Pedophilia/Minor sexual misconduct



Coverage for Sexual Misconduct Claims

1. Employment Practices Liability
Insurance

• Most likely source of coverage

• Claims made by employees based on
employment-related misconduct of
superiors or co-workers

• Exclusions are noteworthy



Coverage for Sexual Misconduct Claims

Employment Practices Liability Insurance: Agreement
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Coverage for Sexual Misconduct Claims

2. Commercial General Liability Insurance

• Coverage for bodily injury

• Almost every entity has CGL coverage

• Number of “occurrences”

• Exclusions



Coverage for Sexual Misconduct Claims
Commercial General Liability: Insuring Agreement



Coverage for Sexual Misconduct Claims
Commercial General Liability

Who is an Insured?

• The named insured entity

• Employees

• Board of Trustees

• What about students?



Coverage for Sexual Misconduct Claims
Commercial General Liability

“Occurrence”



Coverage for Sexual Misconduct Claims
Commercial General Liability: Definition

“Occurrence”

“The definition of “occurrence” affords little assistance because “a
continuous or repeated exposure to conditions” and “substantially the
same general conditions” are malleable. An “occurrence” could be the
church's continuous negligent supervision of a priest, the negligent
supervision of a priest with respect to each child, the negligent
supervision of a priest with respect to each molestation, or each time
the Diocese became aware of a fact which should have led it to

intervene, just to name a few possibilities.”

Society of Roman Catholic Church of Diocese of Lafayette and Lake Charles v.
Interstate Fire & Casualty Co., 26 F.3d 1359 (5th Cir. 1994)



Coverage for Sexual Misconduct Claims
Commercial General Liability: Exclusions



Coverage for Sexual Misconduct Claims:
CGL Endorsement: Big Picture
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Coverage for Sexual Misconduct Claims:
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Coverage for Sexual Misconduct Claims:
CGL Endorsement: Exclusions

…. So what is covered?

Expected Exclusion…

Less expected
exclusion…



Coverage for Sexual Misconduct Claims
Directors & Officers Liability

• Indemnifies the corp for “wrongful acts” of the corp’s
Ds&Os (and sometimes employees)

• Standard BI exclusions apply, which may include
MA

• Possible “willful” or “intentional” conduct exclusions

• Insured v. insured exclusion



Coverage for Sexual Misconduct Claims
Crisis Management or Reputation Risk

• Reputation costs to a corp in these situations are
very costly

• Crisis Management - When triggered, coverage for
hiring a public relations firm

• Reputation Risk – coverage for business loss
sustained as a result of a negative publicity event

• Policies vary widely; Sexual misconduct claims may
or may not be covered



Corporation

Employee sues Corporation and manager for
making sexually inappropriate comments and
then firing her when she complained to HR.

Under a CGL policy, is the claim covered?

Under an EPLI policy, is the claim covered?



Higher Education

Student A assaults Student B in on-campus
housing. Student A is a baseball player. Student
B reported the assault to the Student Affairs office.

Student B sues the University. Claims that the
University created an environment that
encouraged assault of women because she was
assaulted.

Is it covered? Does it make a difference if it was
the fifth such reported assault in the past year?



Conclusion

 As with all coverage questions,
resolution is very fact specific

 Policies differ dramatically in who is
covered, what is covered, and to what
extent claims are covered
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